
FILED 

Court of Appeals 

Division I 

State of Washington 

212112024 10:10 AM 

SUPREME COURT NO. __ _ 
COA NO. 84086-0-1 

IN THE SUPREME COURT 
OF THE ST ATE OF WAS HINGTON 

ST ATE OF WASHINGTON, 

Respondent, 

V. 

DARRYL KENNON, 

Petitioner. 

ON APPEAL FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR KING COUNTY 

The Honorable Andrea Darvas, Judge 

PETITION FOR REVIEW 

CASEY GRANNIS 
Attorney for Petitioner 

NIELSEN KOCH &GRANNIS, PLLC 
2200 Sixth Avenue, S uite 1250 

S eattle, WA98121 
(206) 623-2373

102818-1



TABLE OF CONTENTS 
Page 

A. IDENTITY OF PETITIONER ................................... 1 

B. COURT OF APPEALS DECISION ......................... 1 

C. ISSUES PRESENTED FOR REVIEW .................... 1 

D. STATEMENT OF THE CASE ................................. 2 

1. Trial, First Sentencing, and First Appeal ........ 2 

2. Resentencing and Second Appeal ................ .4 

E. WHY REVIEW SHOULD BE ACCEPTED .............. 6 

1. The persistent offender statute disproportionately 
impacts Black people, making its imposition cruel 
punishment under the Washington Constitution. 6 

2. The no-contact orders must be modified to 
conform to the trial court's stated intent and to 
facilitate Kennan's fundamental right to parent 
his children ....................................................... 19 

a. The orders must be reformed to reflect the 
court's stated intent to allow for future 
modification ................................................. 20 

b. The orders must be modified to make the 
frequency of allowed contact for each child 
clear ............................................................ 22 

- 1 -



TABLE OF CONTENTS 
Page 

c. The orders must be modified to allow for 
contact with the mother as an incident to 
having contact with the children ................... 24 

F. CONCLUSION ..................................................... 30 

- 11 -



TABLE OF AUTHORITIES 
Page 

WASHINGTON CASES 

Bank of America, N.A. v. Owens, 
177 Wn. App. 181,311 P.3d 594 (2013), 
review denied, 179 Wn.2d 1027, 320 P.3d 718 (2014) .. 25 

Berschauer/Phillips Const. Co. v. Seattle Sch. Dist. No. 1, 
124 Wn.2d 816, 824, 881 P.2d 986 (1994) ...................... 8 

Fast v. Kennewick Pub. Hosp. Dist., 
187 Wn.2d 27, 384 P.3d 232 (2016) ................................ 8 

Ferree v. Doric Co., 
62 Wn.2d 561,383 P.2d 900 (1963) ........................ 21, 23 

Grant v. Smith, 
24 Wn.2d 839, 167 P.2d 123 (1946) .............................. 22 

Greene v. Rothschild, 
68 Wn.2d 1,414 P.2d 1013 (1966) .................................. 8 

Henderson v. Thompson, 
200 Wn.2d 417, 518 P.3d 1011 (2022) .......................... 17 

In re Pers. Restraint of Rainey 
168 Wn.2d 367,229 P.3d 686 (2010) ...................... 20, 29 

In re Welfare of Sumey 
94 Wn.2d 757,621 P.2d 108 (1980) .............................. 19 

Pac. Coast Shredding, L.L.C. v. Port of Vancouver, USA, 
14 Wn. App. 2d 484, 471 P.3d 934 (2020) ..................... 25 

- 111 -



TABLE OF AUTHORITIES 
Page 

WASHINGTON CASES 

Roberson v. Perez, 
156 Wn.2d 33, 123 P.3d 844 (2005) ................................ 8 

State v. Bassett, 
192 Wn.2d 67,428 P.3d 343 (2018) .............................. 16 

State v. Brown, 
108 Wn. App. 960, 33 P.3d 433 (2001 ) .......................... 22 

State v. Deleon 
11 Wn. App. 2d 837, 456 P.3d 405 (2020) ............... 20, 29 

State v. Fain, 
94 Wn.2d 387, 617 P.2d 720 (1980) .............................. 16 

State v. Gregory, 
192 Wn.2d 1,427 P.3d 621 (2018) . ... ... ... ... ... ... 4, 10-13 

State v. Hubbard, 
1 Wn.3d 439, 527 P.3d 1152 (2023) .............................. 21 

State v. Jones, 
93 Wn. App. 14,968 P.2d 2 (1998) ................................ 22 

State v. Kennon, 
18 Wn. App. 2d 1062, (2021), 
review denied, 198 Wn.2d 1039, 501 P.3d 146 (2022) 
(unpublished) ............................................................. 4, 24 

State v. Magers, 
164 Wn.2d 174, 189 P.3d 126 (2008) .............................. 7 

- IV -



TABLE OF AUTHORITIES 
Page 

WASHINGTON CASES 

State v. Manussier, 
129 Wn.2d 652, 921 P.2d 473 (1996) .............................. 7 

State v. McGuire 
12 Wn. App. 2d 88,456 P.3d 1193 (2020) ............... 27, 28 

State v. Moretti, 
193 Wn.2d 809,446 P.3d 609 (2019) .................. 7, 11, 16 

State v. Phillips, 
6 Wn. App. 2d 651,431 P.3d 1056 (2018), 
review denied, 193 Wn.2d 1007, 438 P.3d 116 (2019) 
............................................................................ ... 28, 29 

State v. Rivers, 
129 Wn.2d 697,921 P.2d 495 (1996) .............................. 7 

State v. Thorne, 
129 Wn.2d 736, 921 P.2d 514 (1996) .................... 6, 7, 14 

State v. Warren, 
165 Wn.2d 17, 195 P.3d 940 (2008) .............................. 29 

State v. Witherspoon, 
180 Wn.2d 875,329 P.3d 888 (2014) .............................. 7 

FEDERAL CASES 

Santosky v. Kramer, 
455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982) 
...................................................................................... 19 

- V -



TABLE OF AUTHORITIES 
Page 

FEDERAL CASES 

Trop v. Dulles, 
356 U.S. 86, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958) ........ 16 

OTHER AUTHORITIES 

Ashley Nellis, Sentencing Project, The Color Of Justice: 
Racial And Ethnic Disparity In State Prisons 10 (June 14, 
2016) ............................................................................. 15 

Columbia Legal Services, Washington's Three Strikes 
Law: Public Safety & Cost Implications of Life Without 
Parole (2009) ................................................................. 10 

Daniel W. Stiller, Initiative 593: Washington's Voters Go 
Down Swinging, 30 Genz. L. Rev. 433 (1995) ............... 15 

Nina Shapiro, Washington's Prisons May Have Hit Pivotal 
Moment As They Eye Deep Cut In Their Population, 
Seattle Times, Sept. 17, 2020 ........................................ 10 

Open Letter from Wash. State Sup. Ct. to Members of 
Judiciary & Legal Cmty. (June 4, 2020) ......................... 17 

Persistent Offender Accountability Act ................... passim 

RAP 2.5(c) ....................................................................... 7 

RAP 13.4(b)(3) .......................................................... 6, 20 

RAP 13.4(b)(4) .............................................................. 20 

RCW 9.94A.570 ......................................................... 6, 13 

- Vl -



TABLE OF AUTHORITIES 
Page 

OTHER AUTHORITIES 

Research Working Group & Task Force on Race and the 
Criminal Justice System, Preliminary Report on Race and 
Washington's Criminal Justice System, 87 Wash. L. Rev. 
1 (2012) ............................................................... 9, 12, 15 

Sentencing Reform Act. ................................................. 22 

U.S. Const. amend. XIV ................................................. 19 

Wash. Const. art. I,§ 3 .................................................. 19 

Wash. Const. art. I,§ 14 ............................ 1, 6, 10, 16, 19 

- Vll -



A. IDENTITY OF PETITIONER 

Darryl Kennon asks the Supreme Court to accept 

review of the Court of Appeals decision identified herein. 

B. COURT OF APPEALS DECISION 

Kennon requests review of the decision in State v. 

Darryl William Kennon, Court of Appeals No. 84086-0-1 

(slip op. filed January 22, 2024) (attached). 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether the imposition of a mandatory life 

sentence under the three strikes law constitutes cruel 

punishment under article I, section 14 of the Washington 

Constitution because of its racially disproportionate 

impact on Black people? 

2. Should the no-contact orders be modified to 

comply with the trial court's stated intent, to clarify 

ambiguity, and to preserve Kennan's constitutional right to 

parent his children without undue hindrance? 
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D. STATEMENT OF THE CASE 

1. Trial, First Sentencing, and First Appeal 

Darryl Kennon and Zotica Kennon have three 

children, KK (born 2004), MK (born 2008) and VK (born 

2010). RP1 1108. No-contact orders prevented Kennon 

from contacting Zotica and the children. RP 1122-24; Ex. 

24-27. With Zotica's consent, however, Kennon continued 

to regularly spend time with his children. RP 734, 793-94, 

846-47, 1111-13, 1124-25, 1190, 1229. 

On August 14, 2018, Kennon walked through the 

open door of the apartment where Zotica and the children 

lived. RP 733-34. A physical altercation ensued wherein 

Kennon assaulted Zotica while the children were present. 

RP 776-77, 790-91, 815,821, 1092, 1102, 1137, 1141-43. 

1 The verbatim report of proceedings transferred from the 
previous appeal under No. 80813-3-1 is cited as follows: 
RP - twelve consecutively paginated volumes consisting 
of 7/19/19, 8/1/19, 8/5/19, 8/6/19, 8/7/19, 8/8/19, 8/12/19, 
8/13/19, 8/14/19, 8/15/19, 8/16/19, 11 /22/19. 
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A jury convicted Kennon of first degree burglary, second 

degree assault and four counts of felony violation of a no­

contact order. RP 1414-16. 

The State sought a sentence of life in prison without 

the possibility of parole under the Persistent Offender 

Accountability Act (POAA). RP 1425. Citing the racially 

disproportional application of the POAA, defense counsel 

argued a life sentence would be unconstitutionally cruel 

and the court had discretion not to impose one. RP 1471-

73. The court believed a life without parole sentence 

would be disproportionate to Kennan's actions, reversed 

its initial ruling that one of the previous convictions 

counted as a strike offense, and imposed an exceptional 

sentence upward rather than life without parole. RP 

1482-83. 

Kennon appealed and the State cross appealed. 

The Court of Appeals affirmed the convictions and 

remanded for resentencing, holding the trial court erred in 
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not imposing a mandated persistent offender sentence 

because prior strike offenses could not be collaterally 

attacked. State v. Kennon, 18 Wn. App. 2d 1062, 2021 

WL 3619870, at *1, 10 (2021), review denied, 198 Wn.2d 

1039, 501 P.3d 146 (2022). The Court of Appeals 

rejected Kennan's argument that a life without parole 

sentence is unconstitutionally cruel because it 

disproportionately impacts Black people on the basis that 

the argument was not supported by vetted data of the 

type presented in State v. Gregory, 192 Wn.2d 1, 427 

P.3d 621 (2018). ill at *11-12. 

The Court of Appeals further held the trial court 

erred in imposing no-contact orders pertaining to 

Kennan's children and remanded for reconsideration 

under the controlling legal standard. ill at *9-10. 

2. Resentencing and Second Appeal 

On remand, defense counsel acknowledged the 

Court of Appeals decision but continued to argue the 
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POAA was unconstitutional as applied here. CP 78; RP2 

(5/20/22) 8-9. The judge expressed misgivings about the 

persistent offender statute but imposed a life sentence 

anyway, believing she had no discretion to do otherwise. 

RP (5/20/22) 25-28; CP 83. The court ordered Kennon to 

have no contact with the children for five years, except 

that he could make one phone call and write two letters 

per year to them, and that he have no contact with Zotica. 

CP 83; 142-49. 

On appeal, the Court of Appeals declined to revisit 

Kennan's constitutional challenge to his life sentence and 

rejected his argument that the no-contact orders entered 

on remand needed to be modified. Slip op. at 1, 9-10. 

2 RP (5/20/22) is the verbatim report of proceedings for 
the resentencing hearing filed in the present appeal. 
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E. WHY REVIEW SHOULD BE ACCEPTED 

1. The persistent offender statute 
disproportionately impacts black people, 
making its imposition cruel punishment 
under the Washington Constitution. 

The Persistent Offender Accountability Act (POAA), 

commonly known as the "three strikes and you're out" 

law, mandates a life without parole sentence upon 

conviction for a third "most serious" offense. State v. 

Thorne, 129 Wn.2d 736, 746, 921 P.2d 514, 518 (1996); 

RCW 9.94A.570. Article I, section 14 of the Washington 

Constitution, however, prohibits cruel punishment. The 

mandatory imposition of a life without parole sentence 

under the POAA violates article I, section 14 because it is 

administered in a racially disproportionate manner and 

does not comport with evolving standards of decency. 

This is a significant issue of constitutional law warranting 

review under RAP 13.4(b )(3). 
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The Court of Appeals declined to revisit the issue 

because "the constitutionality of the POAA, despite its 

numerical racial disproportionality, is settled law." Slip op. 

at 9. It treated its prior decision as the law of the case 

under RAP 2.5(c) because it was not clearly erroneous. 

Slip op. at 10. 

As for the assertion of "settled law," racial disparity 

was not an issue decided in any of the cases where this 

Court has upheld imposition of a life sentence under the 

POAA against a cruel punishment challenge. See State v. 

Moretti, 193 Wn.2d 809, 818, 446 P.3d 609 (2019); State 

v. Witherspoon, 180 Wn.2d 875, 887-91, 329 P.3d 888 

(2014); State v. Magers, 164 Wn.2d 174, 192-94, 189 

P.3d 126 (2008); State v. Rivers, 129 Wn.2d 697, 712-15, 

921 P.2d 495 (1996); State v. Manussier, 129 Wn.2d 652, 

674-79, 921 P.2d 473 (1996); Thorne, 129 Wn.2d at 772-

76. "In cases where a legal theory is not discussed in the 

opinion, that case is not controlling on a future case 
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where the legal theory is properly raised." 

Berschauer/Phillips Const. Co. v. Seattle Sch. Dist. No. 1, 

124 Wn.2d 816, 824, 881 P.2d 986 (1994). 

As for law of the case, that doctrine should not be 

applied in a manner that perpetuates error rendered in a 

prior appeal in the same case. Greene v. Rothschild, 68 

Wn.2d 1, 8-9, 414 P.2d 1013 (1966). There is no 

procedural bar when "the prior decision is clearly 

erroneous, and the erroneous decision would work a 

manifest injustice to one party." Roberson v. Perez, 156 

Wn.2d 33, 42, 123 P.3d 844 (2005). 

Moreover, the Supreme Court has not yet decided 

the issue in Kennon's case, so there is no law of the case 

doctrine directly applicable to this Court. This Court 

denied Kennon's previous petition for review in the first 

appeal, but denial of review "has never been taken as an 

expression of the court's implicit acceptance of an 

appellate court's decision." Fast v. Kennewick Pub. Hosp. 
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Dist., 187 Wn.2d 27, 39, 384 P.3d 232 (2016) (citation 

omitted). 

In 2012, the Task Force on Race and the Criminal 

Justice System, chaired by Justice Steven Gonzalez, 

reported "[t]he fact of racial and ethnic disproportionality 

in our criminal justice system is indisputable." Research 

Working Group & Task Force on Race and the Criminal 

Justice System, Preliminary Report on Race and 

Washington's Criminal Justice System, 87 Wash. L. Rev. 

1, 4 (2012). Race and ethnicity influence criminal justice 

outcomes over and above commission rates. kl "[M]uch 

of the disproportionality is explained by facially neutral 

policies that have racially disparate effects." kl at 4-5. 

The indisputable fact of racial disproportionality 

manifests itself in the imposition of persistent offender 

sentences under the three strikes law. Black people are 

grossly over-represented in serving life sentences under 

the three strikes law in relation to their general population. 
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Black people constitute 4.4 percent of Washington's 

population but 38 percent of prisoners serving life without 

parole sentences under the three strikes law. Nina 

Shapiro, Washington's Prisons May Have Hit Pivotal 

Moment As They Eye Deep Cut In Their Population, 

Seattle Times, Sept. 17, 2020 (citing Dept. of Corrections, 

U.S. Census data).3 

In State v. Gregory, 192 Wn.2d 1, 5, 427 P.3d 621 

(2018), the Supreme Court held this state's death penalty 

was imposed in an arbitrary and racially biased manner 

and was thus unconstitutional as applied under article I, 

section 14 of the Washington Constitution. With the 

death penalty gone as a sentencing option, a life without 

3 Available at www.seattletimes.com/seattle-news/ 
politics/a-transformational-moment-wash i ngtons-prison­
system-backs-reforms-as-it-faces-covid-19-budget-cuts­
and-protests-over-racial-injustice/; see also Columbia 
Legal Services, Washington's Three Strikes Law: Public 
Safety & Cost Implications of Life Without Parole 7 (2010) 
(as of 2009, almost 40% of three strikes offenders 
sentenced to life without parole were Black, while 
comprising only 3.9% of the state's population). 
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parole sentence is now the harshest possible sentence in 

Washington. 

In Moretti, Justice Yu, joined by two other justices, 

wrote that it was "important to recognize the disparate 

impacts that the criminal justice system has on people of 

color. This necessarily results in disparate impact in the 

imposition of life sentences. One size fits all approaches 

to sentencing reveal the institutional and systemic biases 

of our society. The effects of disproportionate 

enforcement of criminal laws against people of color, 

especially African-Americans, will continue 

exaggerated by laws that limit the discretion of trial judges 

in sentencing decisions." Moretti, 193 Wn.2d at 839 (Yu, 

J., concurring) (citation to amicus brief omitted). 

"The principles set forth in Gregory compel us to 

ask the same questions about a life sentence without the 

possibility of parole. Is it fairly applied? Is there a 

disproportionate impact on minority populations? Are 

- 1 1  -



there state constitutional limitations to such a sentence?" 

Id. at 840. 

The Court of Appeals refused to find the POAA 

unconstitutional in the absence of the type of regression 

analysis done in Gregory. That type of analysis is 

unneeded here. Unlike the small pool of death penalty 

inmates, those serving a POAA sentence number in the 

hundreds. The racial disparity is already indisputable. 

The only way a contrary conclusion could be reached 

would be to say that Black people commit third strike 

offenses at a disproportionate rate that accounts for the 

disproportionate imposition of the penalty. It is already 

known that overrepresentation of Black people in the 

Washington State prison system, and the extent of that 

racial disproportionality, is not explained by commission 

rates. Preliminary Report on Race and Washington's 

Criminal Justice System, 87 Wash. L. Rev. at 13, 15, 21. 
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This Court in Gregory took "judicial notice of implicit 

and overt racial bias against black defendants in this 

state"; it didn't need a fancy statistical analysis to 

recognize this plain reality. Gregory, 192 Wn.2d at 22-23. 

Moreover, the sentence of death was discretionary, 

not mandatory, so a regression analysis was needed in 

Gregory to isolate independent variables and figure out 

whether the race of the defendant factored into the 

discretionary imposition of that penalty. Gregory, 192 

Wn.2d at 19-21. Unlike the discarded death penalty 

scheme, the POAA permits no judge or jury to exercise 

discretion on the sentence. RCW 9.94A.570. As a result, 

there is no need to do a regression analysis to try to 

determine whether a life sentence is imposed in a racially 

disproportionate manner at the sentencing stage. 

The lack of judicial discretion exaggerates and 

cements the racial disparity by rendering judges 

powerless to prevent racist outcomes. Judges, lacking 
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discretion, are forced to become complicit in a racist 

sentencing regime, without regard to the individual 

circumstances of the individual Black person being 

condemned to die behind bars. 

Discretionary, and racially prejudiced, decisions that 

ultimately lead to three-strike sentences are front-loaded 

at the arrest, charging, and plea stages rather than 

backloaded at the sentencing stage. Police have broad 

discretion to arrest and refer charges and the tremendous 

discretion prosecutors wield at the charging and plea 

stages, which ultimately informs the stunning 

overrepresentation of Black people subject to POAA 

sentence. 

While the POAA hogties the judge's sentencing 

authority, it does nothing to reign in the prosecutor's 

charging discretion. Thorne, 129 Wn.2d at 762, 768. The 

POAA effectively shifts authority to decide sentencing 

consequences from judges to prosecutors because the 
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three strikes charge, if proven, carries a mandatory life 

sentence. Daniel W. Stiller, Initiative 593: Washington's 

Voters Go Down Swinging, 30 Ganz. L. Rev. 433, 435 

(1995). Prosecutors tasked with making those charging 

decisions, and in deciding what kind of plea deal may be 

offered or accepted to avoid the grim fate of death behind 

bars, are not immune from racial bias. See Preliminary 

Report on Race and Washington's Criminal Justice 

System, 87 Wash. L. Rev. at 25 (recognizing 

prosecutorial discretion leads to racially disparate 

outcomes). Research shows "prosecutorial charging 

decisions play out unequally when viewed by race, 

placing blacks at a disadvantage to whites. Prosecutors 

are more likely to charge black defendants under state 

habitual offender laws than similarly situated white 

defendants." Ashley Nellis, Sentencing Project, The Color 

Of Justice: Racial And Ethnic Disparity In State Prisons 

10 (June 14, 2016). 
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What constitutes cruel punishment is subject to 

evolving standards of decency. State v. Fain, 94 Wn.2d 

387, 396-97, 617 P.2d 720 (1980). The traditional legal 

framework for assessing whether a life without parole 

sentence is cruelly disproportionate under article I, 

section 14 does not take into account racial disparity. 

See Moretti, 193 Wn.2d at 819 (listing the four Fain 

factors). The scope of proportionality, however, is not 

static, but rather "must draw its meaning from the evolving 

standards of decency that mark the progress of a 

maturing society."' Fain, 94 Wn.2d at 396-97 (quoting 

Trop v. Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 

2d 630 (1958)). Proportionality "develops gradually in 

response to society's changes." kl at 396. Courts "are 

free to evolve our state constitutional framework as novel 

issues arise to ensure the most appropriate factors are 

considered." State v. Bassett, 192 Wn.2d 67, 85, 428 

P.3d 343 (2018). 
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Racial disproportionality in the POAA calls for a new 

standard of proportionality that accounts for the 

sentencing law's racially disparate impact. The 

constitutional standard must adapt to meet an evolving 

standard of decency that does not turn a blind eye to the 

racist outcomes perpetuated by the POAA. 

There can be no doubt the standard of decency for 

racial justice has changed since the POAA was enacted 

almost three decades ago. One need look no further than 

the Supreme Court's recent directive to all members of 

the judiciary and legal community, where it unequivocally 

stated "that we owe a duty to increase access to justice, 

reduce and eradicate racism and prejudice, and continue 

to develop our legal system into one that serves the ends 

of justice." Henderson v. Thompson, 200 Wn.2d 417, 

421, 518 P.3d 1011 (2022) (citing Open Letter from 

Wash. State Sup. Ct. to Members of Judiciary & Legal 

Cmty., 1 (June 4, 2020)). 
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Kennan's case presents the opportunity to put that 

moral imperative into action. This Court has the power to 

make meaningful change. And it has a mandate to 

administer justice in a manner that brings greater racial 

justice to the carceral system. Courts have an obligation 

to take disproportional racial impact into account in 

deciding cruel punishment claims under the POAA. By 

doing so, courts can protect against sentencing based on 

factors contrary to society's evolving standard of decency, 

including the structural racism fostered by the POAA. 

Once the defendant has shown the law has a 

racially disproportionate impact, as Kennon has shown 

here, the presumption should be that the disproportion is 

the result of racial prejudice infecting the decisions 

leading to that outcome. The burden should then shift to 

the State to rebut that presumption if possible. 

The discomfort and frustration shown by the 

sentencing judge in Kennan's case, faced with the 
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prospect of condemning Kennon to die behind bars, is not 

at all surprising. The judge had a sense of fairness and a 

recognized the POAA's racially disproportional effects. 

RP (5/20/22) 8-9, 26-28; RP 1471-73, 1481-82. To 

comply with the prohibition against cruel punishment 

under article I, section 14, judges must at least have 

discretion to not impose a life sentence. Better yet, the 

POAA should be jettisoned altogether because it is 

irredeemably racist in application. 

2. The no-contact orders must be modified to 
conform to the trial court's stated intent 
and to facilitate Kennon's fundamental 
right to parent his children. 

Parents have a fundamental liberty interest in the 

care and companionship of their children protected by 

due process. Santosky v. Kramer, 455 U.S. 745, 753, 

102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982); In re Welfare of 

Sumey, 94 Wn.2d 757, 762, 621 P.2d 108 (1980); U.S. 

Const. amend. XIV; Wash. Const. art. I, § 3. Courts must 
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respect this right in sentencing someone for a crime by 

sensitively imposing any restriction on contact, both in 

terms of scope and duration, on the record. In re Pers. 

Restraint of Rainey, 168 Wn.2d 367, 374, 229 P.3d 686 

(201 O); State v. Deleon, 11 Wn. App. 2d 837, 841, 456 

P.3d 405 (2020). 

On remand, the trial court modified the scope and 

duration of the no-contact orders pertaining to Kennan's 

children. A few aspects of those orders, however, need 

to be fixed to avoid obstructing Kennan's right to parent 

his children. Kennon requests review under RAP 

13.4(b )(3) and (4 ). 

a. The orders must be reformed to reflect the 
court's stated intent to allow for future 
modification. 

At the resentencing hearing, the court said "Once 

they reach their majority, of course, they're free to come 

to the Court, and ask for those no-contact orders to be 
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modified, or dropped altogether, so that they can come 

and visit you, if they wish to do that." RP (5/20/22) 29. 

However, the orders as written do not allow Kennon 

or his children to take future action to modify or end the 

no-contact orders. CP 142-43. It is not enough that the 

court orally announced that modification could be sought 

in the future because "a trial judge's oral decision is no 

more than a verbal expression of his informal opinion at 

that time" and "has no final or binding effect, unless 

formally incorporated into the findings, conclusions, and 

judgment." Ferree v. Doric Co., 62 Wn.2d 561, 566-67, 

383 P.2d 900 (1963). Moreover, the trial court lacks 

statutory authority to modify a sentencing condition 

regarding no-contact once a sentence becomes final, 

even where there is a change of circumstance down the 

road. State v. Hubbard, 1 Wn.3d 439, 441, 527 P.3d 

1152 (2023). That is why it is important to carefully craft 
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the condition in the judgment and sentence at the outset, 

before it becomes locked in place. kl at 452. 

There is no Sentencing Reform Act provision that 

allows the court to modify a sentencing condition, 

including a no-contact condition, after the sentence 

becomes final. State v. Brown, 108 Wn. App. 960, 961-

63, 33 P.3d 433 (2001) (court lacked authority to modify 

no-contact condition of sentence). The case should be 

remanded to allow the judge to follow through on her 

stated intent to allow future changes regarding contact by 

issuing appropriate written orders that carry the force of 

law. 

b. The orders must be modified to make the 
frequency of allowed contact for each child 
clear. 

The judgment and sentence must be "definite and 

certain." State v. Jones, 93 Wn. App. 14, 17, 968 P.2d 2 

(1998) (quoting Grant v. Smith, 24 Wn.2d 839, 840, 167 

P.2d 123 (1946)). On remand, the court orally specified: 
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"you can write to each child twice a year" and "I'm going 

to allow a phone call once a year, for each child; they 

don't have to accept it." RP (5/20/22) 28. 

It is not clear from the no-contact condition in the 

judgment and sentence that Kennon is allowed to write to 

each child twice a year and call each child once a year. 

The condition, as written, could be erroneously read to 

mean Kennon is allowed to make one phone call per year 

and write two letters per year in total for the three children 

considered as a group. CP 83. Again, the court's oral 

ruling is not binding unless incorporated into the written 

order. Ferree, 62 Wn.2d at 566-67. The language of the 

condition in the judgment and sentence should be 

modified to clearly state that the frequency of contact 

through letters and phone calls applies to each child 

individually. 

This is akin to a scrivener's error, where the court's 

stated intent is not accurately reflected in the written order. 
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"[W]here the record demonstrates that the court intended 

to take, and believed it was taking, a particular action only 

to have that action thwarted by inartful drafting, a nunc 

pro tune order stands as a means of translating the 

court's intention into an order." State v. Hendrickson, 165 

Wn.2d 474, 479, 198 P.3d 1029 (2009). "The remedy for 

clerical or scrivener's errors in judgment and sentence 

forms is remand to the trial court for correction." State v. 

Sullivan, 3 Wn. App. 2d 376,381,415 P.3d 1261 (2018). 

c. The orders must be modified to allow for 
contact with the mother as an incident to 
having contact with the children. 

In the first appeal, the Court of Appeals noted: "If 

the trial court decides that the no-contact orders are not 

appropriate and allows the children to visit Kennon, the 

court also should review the no-contact order protecting 

Zotica to accommodate any changes." Kennon, 2021 WL 

3619870, at *10, n.7. 
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The trial court, in permitting contact with the children 

on remand, overlooked this aspect of the Court of 

Appeals decision and did not review or make any 

accommodating changes to the no-contact order 

pertaining to Zotica. CP 83, 144-45. This was error. "An 

appellate court's mandate is the law of the case and 

binding on the lower court and must be followed." Bank 

of America, N.A. v. Owens, 177 Wn. App. 181, 183, 311 

P.3d 594 (2013), review denied, 179 Wn.2d 1027, 320 

P.3d 718 (2014). While the trial court is free to exercise 

its discretion on remand when discretion is given, "the trial 

court must adhere to the appellate court's instructions and 

cannot ignore specific holdings and directions on 

remand." Pac. Coast Shredding, L.L.C. v. Port of 

Vancouver, USA, 14 Wn. App. 2d 484, 507, 471 P.3d 934 

(2020). 
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The case must be remanded to enable the trial 

court to comply with the appellate mandate from the first 

appeal. Two changes are in order. 

First, Kennon should be able to contact Zotica as an 

incident to contacting the children. The practicalities of the 

situation must be observed. When Kennon places a 

phone call to his child, he will be calling Zotica's phone 

number and Zotica may be the one answering the phone. 

Also, when Kennon sends letters to his children through 

the mail, they will be sent to Zotica's address and Zotica, 

as the parent of the household, will be the one to receive 

those letters in the first instance and may even read them 

before passing them on to the children. The no-contact 

order pertaining to Zotica must make it clear that Kennon 

is not in violation of the order prohibiting contact with 

Zotica in attempting to contact his children under these 

circumstances. Kennon should not be set up to violate 
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one aspect of the sentence while seeking to exercise his 

rights given by another. 

Second, the no-contact provIsIon in the judgment 

and sentence pertaining to Zotica must be modified to 

allow for contact as part of a court process. A no-contact 

order that prohibits contact with a parent must still allow 

for contact through the court or counsel sufficient to allow 

the other parent to seek contact with their shared child 

through the courts. State v. McGuire, 12 Wn. App. 2d 88, 

90, 456 P.3d 1193 (2020). 

To protect his fundamental right to parent, Kennon 

must be permitted to exercise his constitutional right to 

access to the courts. The no-contact provision in the 

judgment and sentence bars Kennon from contacting 

Zotica without exception. CP 83. A no-contact order that 

completely bars contact with his ex-wife by any means 

interferes with Kennan's right to parent because it 

prevents him from pursuing any parenting plan action in 
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the family court. McGuire, 12 Wn. App. 2d at 95-96. The 

post-conviction no-contact order states there is to be no 

contact "except for mailing or service of process of court 

documents through a third party, or contact by the 

defendant's lawyers." CP 144. But the no-contact 

condition in the judgment and sentence does not make 

that exception. CP 83. The no-contact condition in the 

judgment and sentence should be modified to make it 

consistent with the post-conviction order and the dictates 

of McGuire. 

The Court of Appeals ignored McGuire. Slip op. at 

8-9. Instead, it held "[l]imiting incidental contact between 

parents, though inconvenient for co-parenting, is not an 

unconstitutional infringement on the fundamental right to 

parent," citing State v. Phillips, 6 Wn. App. 2d 651, 676, 

431 P.3d 1056 (2018), review denied, 193 Wn.2d 1007, 

438 P.3d 116 (2019). Phillips held an order prohibiting 

contact with the defendant's wife and stepdaughter was 

- 28 -



within the trial court's discretion, although it had the 

indirect effect of making access to his biological child 

more difficult. Phillips, 6 Wn. App. 2d at 675-76. This is a 

cavalier approach to the exercise of a fundamental right 

and this Court should reject it. 

As a matter of strict scrutiny, conditions impacting 

the right to parent "must be narrowly drawn" and "[t]here 

must be no reasonable alternative way to achieve the 

State's interest." Deleon, 11 Wn. App. 2d at 841 (quoting 

State v. Warren, 165 Wn.2d 17, 34-35, 195 P.3d 940 

(2008)). Phillips turns that standard upside down. 

Phillips permits making access to a child more difficult 

even if a no contact order is not as narrowly drawn as it 

could be. 

No-contact provIsIons must be "sensitively 

imposed." Rainey, 168 Wn.2d at 374 (quoting Warren, 

165 Wn.2d at 32). The no-contact order pertaining to 

Zotica impacts Kennan's contact with his children and 
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therefore the trial court had an obligation to sensitively 

impose it. There is no sensitive imposition here, as the 

court overlooked this Court's mandate to reconsider the 

order pertaining to Zotica to accommodate changes 

permitting contact with the children. 

F. CONCLUSION 

For the reasons stated, Kennon respectfully 

requests that this Court grant review. 
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V .  

DARRYL WI LL IAM KEN NON ,  
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No. 84086-0- 1 

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

DiAZ , J .  - A j u ry convicted Darryl Wi l l iam Kennon (Kennon) of bu rg lary i n  

t he  fi rst deg ree and  assau lt ,  as  wel l  as  fou r  counts of fe lony violat ion of a no­

contact order (NCO) , each with domestic v io lence designations .  Fol lowing a 

partia l ly successfu l fi rst d i rect appea l ,  Kennon was resentenced to l ife without 

parole under the Persistent Offender Accountab i l ity Act (POAA) . H is sentence 

included a five-year NCO with h is ch i l d ren and a l ifet ime NCO with h is  former wife ,  

who was the  vict im of  each crime .  Kennon appeals ,  argu ing the  NCO with h is 

ch i l d ren vio lated h is constitutiona l  rig ht to parent ,  and that the POAA is 

unconstitutiona l  because of its racia l ly d isproport ionate impact .  Kennon also 

chal lenges the imposit ion of the vict im pena lty assessment (VPA) and the 

accumu lation of i nterest on restitution . We affi rm the judgment and sentence ,  and 

remand to the tria l  cou rt sole ly to stri ke Kennon 's  VPA and consider whether to 
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impose i nterest on restitut ion it had previously ordered . 

A. Factual  Background 

I .  BACKG ROU N D  

This cou rt's prior op in ion i n  th is matter la id out the facts of th is case , s o  it is 

unnecessary to repeat them i n  the i r  enti rety . State v .  Kennon , No. 808 1 3-3- 1 , s l i p  

op .  (Wash .  Ct .  App .  August 1 6 , 202 1 )  (unpub l ished ) ,  

https ://www.courts .wa .gov/op in ions/pdf/808 1 33 . pdf. By way of summary, Z . K. ,  1 

formerly married to Kennon , sought a domestic v io lence protect ion order protect ing 

her and the i r  th ree ch i l d ren .  Kennon ,  No.  808 1 3-3- 1 , s l ip op .  at 2 .  Kennon vio lated 

th is fi rst p rotect ion order ,  so the court ordered add it ional  ones , i nc lud ing revoking 

Kennan 's ab i l ity to see h is ch i l d ren .  � 

On August 1 4 ,  20 1 8 ,  after contact ing Z . K. i n  an i ncreas ing ly agg ress ive 

manner ,  Kennon entered Z . K . 's  apartment wh i le the ch i l d ren were present. � at 

3 .  He struck he r  and  h it he r  i n  the eye with h is head . � Kennon then chased 

Z . K. around the house with a hammer and th reatened to ki l l  her .  � at 4. K. K. 

(one of the ch i l d ren) attempted to stop Kennon mu lt ip le t imes . I d .  Z . K. and the 

ch i l d ren eventua l ly escaped and Kennon d rove away. � 

Z. K. susta i ned an orb ita l wal l  fractu re .  � at 5 .  K. K. has s ince been treated 

for post-traumatic stress d isorder and depression . 

B .  Procedu ra l  Background 

A j u ry found Kennon gu i lty of severa l fe lon ies inc lud ing , re levantly, a "most 

serious offense" under RCW 9 . 94A.030(32)(a) , namely the bu rg lary in the fi rst 

1 We refer to her and later ,  the ch i l d ren ,  by their  i n it ia ls to protect the i r  p rivacy. 

2 
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deg ree , and fou r  counts of fe lony vio lat ion of an NCO.  Kennon , No .  808 1 3-3- 1 , s l i p  

op .  a t  23 .  At sentenci ng ,  the State offered Kennan's two prior convictions for ch i ld  

molestat ion i n  the fi rst deg ree and rape of a ch i ld  i n  the fi rst deg ree, each of which 

were also most serious offenses . .!sl at 23. The State argued the tria l  cou rt must 

impose a l ife sentence without the poss ib i l ity of re lease (LWOP) under the POAA 

(RCW 9 . 04A. 570) . .!sl at 7 .  

Kennon argued the POAA was unconstitutiona l  because i t  requ i res the 

imposit ion of a crue l  and unusual  pun ishment (LWOP) ,  which is d isproport ionate ly 

i nfl icted upon B lack men . .!sl at 24-25 .  The tria l  cou rt decl i ned to impose LWOP 

under the POAA . .!sl at 7 .  I nstead , i t  imposed an exceptiona l  sentence of 1 76 

months and entered l ifet ime NCOs protect ing Kennan's ch i l d ren and Z. K . .!sl at 8 .  

Kennon appealed . .!sl As part of h is fi rst appea l ,  he argued the NCOs' 

proh ib it ion on contact ing h is ch i l d ren vio lated h is fundamenta l  rig ht to parent .  .!sl 

at 20 .  The State cross-appealed the tria l  court's fa i l u re to impose a l ife sentence . 

.!sl at 23 .  

I n  August 202 1 , th is cou rt partia l ly ag reed with Kennon and remanded the 

case for resentencing . .!sl at 30. We ordered the tria l  cou rt to reassess the 

parameters of the NCO to " ( 1 ) add ress whether the no-contact orders ' remain [  ] 

reasonably necessary i n  l i ght of the State's i nterests i n  protect ing '  K. K. , M . K. , and 

V. K. from harm ,  (2) if they are ,  then the court must narrowly ta i lor  the orders ,  'both 

in terms of scope and du ration , '  and (3) the court shou ld cons ider less restrictive 

a lternatives when it comes to the orders' scope and du ration . "  .!sl at 22-23 .  

3 
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Wh i le noti ng that "there is substantia l  evidence that the POAA appl ies to 

men of co lor at a larm ing ly d isproport ionate rates , "  th is cou rt concluded that it 

"cannot revisit th is issue" on the record before it because "our  Supreme Cou rt has 

concl uded that the POAA does not constitute crue l  and unusua l  pun ishment" and 

Kennon provided no data or "evidence to support 'a c lear showing that the ru le is 

i ncorrect and harmfu l . "' llL at 26-28 (quoti ng State v .  Gregory, 1 92 Wn .2d 1 ,  34 , 

427 P . 3d 62 1 (20 1 8)) . 

C .  Re-sentenc ing and  Present Appeal  

On May 20 ,  2022 , the tria l  cou rt resentenced Kennon to LWOP .  The court 

mainta i ned the l ifetime NCO for Z . K. ,  but mod ified the ch i l d ren 's NCO to five years .  

Du ring th i s  t ime,  however, Kennon cou ld ca l l  them once per  year and  write them 

two letters per year .  The State referred to it as an "appropriate comprom ise" 

because if the ch i l d ren "do not wish to have that contact ,  they wi l l  not have it . "  

Kennon t imely appeals .  

A. No Contact Order 

I I .  ANALYS I S  

Kennon argues the revised NCOs i nfri nge upon h is constitutiona l  rig ht to 

parent h is ch i l d ren because ( 1 ) the written NCO d id not comport with the tria l  

cou rt's stated i ntent i n  the resentenc ing hearing , and (2) by proh ib it ing i nc identa l 

contact with Z . K, the NCO h i ndered h is ab i l ity to contact h is ch i l d ren .  He made no 

object ions to these provis ions at  h is resentencing . 

" [F]or an object ion to a commun ity custody cond ition to be entit led to review 

for the fi rst time on appea l ,  ( 1 ) it must be man ifest constitutiona l  error or  a 

4 
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sentencing cond it ion that . . . is ' i l legal or  erroneous' as a matter of law, and (2) it 

must be r ipe . "  State v .  Peters , 1 0  Wn . App .  2d 574 , 583 ,  455 P . 3d 1 4 1  (20 1 9) 

(quoti ng State v. B lazi na ,  1 82 Wn .2d 827 , 833 , 344 P . 3d 680 (20 1 5)) . 2 

Parents have a fundamenta l constitutiona l  rig ht "to the care , custody, and 

compan ionsh ip  of the i r  ch i l d ren . "  State v .  Deleon , 1 1  Wn . App .  2d 837 , 84 1 , 456 

P . 3d 405 (2020) (citi ng State v .  Warren ,  1 65 Wn .2d 1 7 , 34 , 1 95 P . 3d 940 (2008)) . 

"We genera l ly review sentencing cond itions for abuse of d iscretion . "  I n  re 

Ra iney, 1 68 Wn .2d 367 , 374 , 229 P . 3d 686 (20 1 0) .  "But we more carefu l ly review 

cond itions that i nterfere with a fundamental constitutiona l  rig ht ,  such as the 

fundamenta l  rig ht to the care ,  custody, and compan ionsh ip  of one's ch i l d ren . "  kl 

(citi ng Warren , 1 65 Wn .2d at 32) . "Such cond itions must be 'sens it ive ly imposed ' 

so that they are ' reasonab ly necessary to accomp l ish the essentia l  needs of the 

State and pub l ic  order . "' Ra iney, 1 68 Wn .2d at 374 (quoti ng Warren , 1 65 Wn .2d 

at 32) . More specifica l ly ,  cou rts may l im it the fundamenta l  rig ht to parent when 

" reasonably necessary" to protect a ch i ld 's  phys ical or  menta l hea lth . Deleon ,  1 1  

Wn . App .  2d at 84 1 (quoti ng State v .  Howard , 1 82 Wn . App .  9 1 , 1 0 1 , 328 P . 3d 969 

(20 1 4)) . 

1 .  C larity of the No Contact Order 

2 The State argues th is cou rt shou ld not consider th is ass ignment of error because 
Kennon "has not estab l ished that they represent man ifest constitutiona l  error . " 
Wh i le that may be true ,  we sti l l  may, u nder RAP 2 . 5  and Peters , 1 0  Wn . App .  2d 
at 583 , consider whether the cond ition is "erroneous as a matter of law, "  such as 
those that imp l icate "princ ip les of d ue process , "  which is itself a "narrow category . "  
B lazi na ,  1 82 Wn .2d at  834 (citi ng "vague commun ity custody requ i rements" as 
"creat[ ing]  th is sort of sentencing error) . Regard less , we choose to exercise our  
d iscretion ,  bu t  wi l l  focus exclus ive ly on whether any lega l  error occurred . 

5 
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Kennon does not challenge the constitutionality of the NCO as a whole, 

however interpreted ,  but rather he raises legal challenges to how it will be 

implemented in practice un less it is remanded for modification. 

Specifica lly, Kennon first argues the court's written NCO is legally 

erroneous unless it is modified (a) to reflect the judge's oral ruling that the order 

may be modified in the future, and (b) to more accurately or more definitively reflect 

the frequency of contact al lowed for each chi ld. 

At Kennan's resentencing hearing, at the time of imposing the modified 

NCO, the court stated : 

I wil l impose the five-year no-contact order, with a provision that you 

can write to each child twice a year; and, you can pick the dates: 
whether you want to pick a birthday . . .  I 'm going to allow a phone 
call once a year, for each child; they don't have to accept it . . .  [b]ut, 

I want to give them the opportunity, if they want to choose to accept 
it . . .  

(emphasis added). 

The court further specified: 

Once they reach their majority, of course, they're free to come to the 
Court, and ask for those no-contact orders to be modified, or dropped 

altogether, so that they can come and visit you ,  if they wish to do 
that. 

The written NCO in Kennan's judgment and sentence contains a 

handwritten notation next to each child's name providing the duration of "5 years," 

and a second notation stating, "Defendant may make one phone cal l/year & write 

2 letters/year (see RCW 1 0.99 orders) . "  

6 
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As to ld by Kennon , the tria l  cou rt's handwritten note cou ld "erroneously be 

read to mean Kennon is a l lowed to make one phone ca l l  per year and write two 

letters per year in total for the th ree ch i l d ren cons idered as a g roup . "  (emphasis 

added) .  

There is no d ispute that the NCO provis ion of Kennan 's judgment and 

sentence l ists the du ration of the term , the protected persons,  and cross­

references the contemporaneous ly-entered RCW 1 0 .99 ,  which imposes other 

ob l igations upon Kennon . Kennon a l leges no lega l  error i n  any of those provis ions .  

Kennon appears to suggest that the lega l  error is i n  the clarity of the deta i ls  of the 

tria l  cou rt's orders .  

Kennon , however, offers no b i nd i ng authority to  support the assert ion that 

a tria l  cou rt must provide deta i ls ,  fi rst , on how and when a protected person may 

seek to mod ify an NCO.  3 "Where no authorit ies are cited i n  support of a 

proposit ion , the court is not requ i red to search out authorit ies , but may assume 

that counse l ,  after d i l igent search , has found none . "  DeHeer v .  Seattle Post­

I nte l l igencer ,  60 Wn .2d 1 22 ,  1 26 ,  372 P .2d 1 93 ( 1 962) . We wi l l  not create such 

an ob l igat ion here .  

S im i larly, Kennon offers no authority to  support the proposit ion that i t  i s  lega l  

error for a court to fa i l  to ant ic ipate (m is) i nterpretat ions of its written order ,  or  to fa i l  

to  identify and  reso lve any  poss ib le i nconsistency between i t  and  the court's verba l  

3 Kennon c la ims that State v .  Brown , No .  75627-3- 1 ,  s l i p  op .  at  7 (Wash .  Ct .  App .  
Feb . 1 2 , 20 1 8) (unpub l ished ) ,  https : //www.courts .wa .gov/op in ions/pdf/756273 . pdf. 
set forth such a " requ i rement . "  That cla im is s imp ly factua l ly wrong . Th is cou rt 
held , i n  that unpub l ished op in ion , that cou rts "shou ld"  describe how cond itions 
l im it ing a parent's t ime with the i r  ch i l d ren may be mod ified , but d id not requ i re i t .  

7 
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order .  Kennon certa i n ly cites no authority that a tria l  cou rt abuses its d iscret ion if 

it does not do so.  Where a party fa i ls  to provide citat ion to support a lega l  

argument ,  we assume counse l ,  l i ke the court ,  has found none.  State v .  Loos , 1 4  

Wn . App .  2d 748 , 758 , 473 P . 3d 1 229 (2020) (cit ing State v .  Arredondo ,  1 88 Wn .2d 

244 , 262 , 394 P . 3d 348 (20 1 7)) . 

We find no lega l  error with that port ion of the tria l  cou rt's NCO.  

2 .  I ncidenta l Contact with Z. K. 

Kennon asks us to remand the order to be clarified to a l low i ncidenta l 

contact with Z. K. , when Kennon contacts h is ch i l d ren by phone ,  i n  writi ng , or  

th rough a futu re court process . L im it ing i nc identa l contact between parents , 

though inconven ient for co-parenting , is not an unconstitutiona l  i nfri ngement on 

the fundamenta l rig ht to parent .  

The State has a compe l l i ng  i nterest i n  preventi ng futu re harm to the vict ims 

of the crime and i n  protect ing ch i l d ren .  State v .  Ph i l l ips , 6 Wn . App .  2d 65 1 , 676 , 

43 1 P . 3d 1 056 (20 1 8) (citi ng Ra iney, 1 68 Wn .2d at 377) . I n  both Foster and 

Ph i l l ips , the cou rts held that NCOs proh ib it ing the defendant's contact with the 

protected careg ivi ng parent d id not i nfri nge on the defendant's fundamenta l rig ht 

to parent the i r  ch i ld . Ph i l l ips , 6 Wn . App .  2d at 676 ; State v. Foster, 1 28 Wn . App .  

932 , 939 , 1 1 7 P . 3d 1 1 75 (2005) . 

Ph i l l ips is s im i lar  to the present case . There ,  Ph i l l i ps' former spouse had 

an NCO protect ing her from Ph i l l ips after he phys ica l ly assau lted her wh i le her 

ch i ld  was present and wh i le she was hold ing her i nfant . Ph i l l ips , 6 Wn . App .  2d at 

656-57 . The court imposed an NCO protect ing the mother and the ch i ld , but not 

8 
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the i nfant. .!sL. at 676 . Ph i l l ips argued that preventi ng contact with the mother and 

ch i ld  imperm iss ib ly i nfri nged upon h is rig ht to parent the i nfant . .!sL. This cou rt 

concl uded "Although not havi ng contact with [vict im] wi l l  make access to h is ch i ld 

more d ifficu lt , it does not necessari ly restrict contact between Ph i l l ips and h is 

ch i ld . "  .!sL. 

S im i larly, here ,  the State's i nterest i n  protect ing the phys ical and menta l 

wel l -be ing of the ch i l d ren is appropriate ly weighed aga inst i nconven ience toward 

Kennon . Deleon ,  1 1  Wn . App .  2d at 84 1 .  As Kennon imp l icit ly concedes , it was 

not un reasonable for the tria l  cou rt to conclude that an NCO protect ing Z. K. was 

appropriate , part icu larly s ince Kennon attacked her in front of the ch i l d ren .  See , 

�, Kennon , No .  808 1 3-3- 1 , s l i p  op .  at 4 .  Fu rther , K. K. exp la i ned her need for 

menta l hea lth treatment after the incident .  The court d id not abuse its s ign ificant 

d iscret ion in not revis ing the NCO protect ing Z . K. to accommodate the changes to 

her ch i l d ren 's i nter-re lated NCO.  

I n  short ,  the  tria l  cou rt d id not comm it lega l  error i n  how i t  weighed the need 

for protect ion of Z . K. and the ch i l d ren aga inst Kennan 's ab i l ity to parent or  how the 

NCOs structu red or reflected that balance .  

B .  Pers istent Offender Accountab i l ity Act 

Kennon argues the POAA is unconstitutiona l  because , i n  short ,  cou rts 

d isproport ionate ly impose LWOP aga inst B lack peop le .  However, the 

constitutiona l ity of the POAA, desp ite its numerical racia l  d isproport ional ity ,  is 

settled law. State v .  Moretti , 1 93 Wn .2d 809, 830 , 446 P . 3d 609 (20 1 9) 

("Regard less of any personal  op in ions as to the wisdom of th is statute , we have 

9 
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' long deferred to the leg is lative j udgment that repeat offenders may face an 

enhanced pena lty because of the i r  recid ivism"') (quoti ng State v .  Fai n ,  94 Wn .2d 

387 , 390-9 1 , 402 , 6 1 7  P .  2d 720 ( 1 980)) . Thus ,  we decl ine to revisit th is question 

as our  prior decis ion is ne ither "clearly erroneous , "  under RAP 2 . 5(c) , and there is 

no "clear showing that the ru le is i ncorrect and harmfu l , "  as i n  State v .  Gregory. 

1 92 Wn .2d 1 ,  34 , 427 P . 3d 62 1 (20 1 8) .  On the record before us ,  Kennon has not 

presented sufficient evidence or reason to revisit or  reverse our  prior ho ld ing . 4 

C .  Vict im Pena lty Assessment and  I nterest on Restitut ion 

After fi l i ng  h is open ing brief, Kennon fi led unopposed supp lementa l  b riefi ng 

to stri ke the VPA d ue to new leg is lat ion and case law. The State does not contest 

Kennan 's rig ht to seek remand to stri ke the VPA. We wi l l  accept that concess ion 

and remand th is matter to stri ke the VPA fee .  

The  judgment and  sentence also requ i res Kennon to  pay restitut ion to  the 

clerk of the court for costs associated with the victim 's med ical treatment .  The 

j udgment also ind icated that " [ r]estitut ion sha l l  bear i nterest pursuant to RCW 

1 0 . 82 . 090 . "  After the tria l  cou rt resentenced h im ,  our  leg is latu re revised RCW 

1 0 . 82 . 090(2)-(3) . LAWS OF 2022 , ch . 260 § 1 2 . The statute now a l lows the tria l  

cou rt to waive the imposit ion of i nterest on restitution . RCW 1 0 . 82 . 090(2) . 

Kennon , th us ,  also asks th is cou rt ,  not to d istu rb the imposit ion of the restitution 

order itse lf, but to " remand for the tria l  cou rt to add ress whether to impose i nterest 

4 Among the comp i lat ion of th i rd-party statements ,  reports , and non-peer-reviewed 
stud ies about the crim ina l  just ice system genera l ly ,  Kennon provides a declaration 
from an attorney on an un re lated matter. The State asks us to d isregard the 
declaration as proced ura l ly improper. To the extent we construe th is request as a 
motion to stri ke , it is den ied as moot g iven the resol ut ion of th is matter. 

1 0  



No .  84086-0- 1 / 1 1 

on the restitut ion" or  "to waive i nterest on restitution . "  I n  support ,  Kennon cites to 

a recent decis ion of th is cou rt ,  State v. E l l i s ,  27 Wn . App .  2d 1 ,  6 ,  530 P . 3d 1 048 

(2023) , which he seems to suggest stands for the proposit ion that a l l  lega l  fi nancia l  

ob l igations pend ing on d i rect appeal are subject to remand . 

For its part ,  the State argues that E l l is is wrong ly decided because a 

restitut ion "obl igation is of an ent i rely d ifferent character than l it igation costs 

payable to the government" and , thus ,  precedent perm itt ing "costs" to be 

reconsidered wh i le a matter is pend ing on appeal is inapposite .  

At th is t ime,  t h i s  cou rt has  held i n  two pub l ished op in ions ,  i n  very s im i lar  

c i rcumstances , that ,  "Although th is amendment d id not take effect unt i l  after 

[appe l lant's] resentencing , it app l ies to [the appe l lant] because th is case is on 

d i rect appea l . "  E l l i s ,  27 Wn . App .  at  6 ;  see a lso State v .  Reed , _ Wn . App .  2d _ ,  

538 P . 3d 946 (2023) . I n  Reed , th is cou rt rejected an argument identical to the one 

the State made here ,  ho ld ing that " restitut ion i nterest is analogous to costs for 

purposes of applying the rule that new statutory mandates app ly i n  cases , l i ke th is 

one, that are on d i rect appea l . "  � at 947 (emphasis added) .  

I n  other words ,  wh i le t he  State may be  rig ht that restitution may be  d ifferent 

than other l it igation costs in other contexts , noth ing in the cases upon which E l l is 

and Reed re ly suggests that, for purposes of assessing the applicability of this 

amendment to that smal l  u n iverse of cases on d i rect appea l ,  that d isti nct ion shou ld 

matter. See , §.&., State v .  Ram i rez, 1 9 1 Wn .2d 732 , 749 , 426 P . 3d 7 1 4  (20 1 8) 

(fi nd ing  that the "precip itat ing event" for the statute there "concern ing attorney fees 

and costs of l it igation"  was the "term inat ion" of the defendant's case and that 
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"Ram i rez's case was on appeal as a matter of rig ht and thus was not yet fi na l  under 

RAP 1 2 . 7 when" the amendment there passed) .  Our  Supreme Court's decis ion i n  

Ram i rez d id not tu rn on the fact that i nterest on restitution may not be a "cost" for 

other lega l  pu rposes . 

Thus ,  we choose to fo l low th is precedent , without adopting Kennan's 

sweep ing view of Ram i rez or E l l i s .  

I l l .  CONCLUS ION 

We affi rm Kennan's j udgment and  sentence and  remand to the tria l  cou rt 

sole ly to stri ke the VPA fee and to consider whether to impose i nterest on the 

restitut ion it p reviously ordered after consideration of the re levant factors under 

RCW 1 0 . 82 . 090(2) . 

WE CONCUR:  
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